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ARBITRATION AND APPROVAL OF
AMENDMENT TO INTERCONNECTION
AGREEMENT WITH ARIZONA DIALTONE,
INC. PURSUANT TO SECTION 252(B) OF
THE COMMUNICATIONS ACT OF 1934, AS
AMENDED BY THE
TELECOMMUNICATIONS ACT OF 1996
AND APPLICABLE STATE LAWS

DOCKET no. T-01051B-07-0693
T-03608A-07-0693

QWEST CORPORATION'S BRIEF IN
SUPPORT OF ITSAUTI-IORITY TO
PETITION FOR ARBITRATION
UNDER 47 U.S.C. § 252 AND THE
APPLICABILITY OF THE 47 U.s.c. §
252 TIMELINES
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Qwest Corporation ("Qwest") hereby tiles its brief in support of its authority to petition

18 the Arizona Corporation Commission ("Commission") for arbitration under 47 U.S.C. §252(b),

19 in this matter, pursuant to the Procedural Order issued January 16, 2007.

17

20

2 1 BACKGROUND

22

23 In August 2003, the FCC released the Triennial Review Order ("TRo"),1 in which it

24

25 1 Report and Order and Order on Remand and Further Notice of Proposed Rulemaking,
Review of the Section 251 Unbundling Obligations oflncumbent Local Exchange Carriers, 18
FCC Red I6978 (2003) ("Triennial Review Under" or "TRO") (subsequent history omitted).

of

26

13

I

OS



a n
u-

2

1 re inte rpre ted the  "impa ir" s tandard of Section 251 (d)(2) and revised the  lis t of UNEs tha t

2 incumbent LECs must provide  to reques ting ca rrie rs . Among othe r actions , the  FCC adopted a

3 se t of tests  and triggers  designed to implement and enforce  the  1996 Act's  market opening

4 requirements . For switching, high-capacity loops, and dedica ted transport, the  FCC asked the

5 sta tes  to apply the  FCC's  triggers  as  a  way of de termining actua l deployment and to conduct a

6 potentia l deployment ana lys is  under the  FCC's  new ne twork unbundling rules .

7 Various  parties  appea led the  TRO, and, on March 2, 2004, the  D.C. Circuit decided USTA

8 II. US TA IIuphe ld the  TRO in part, but remanded and vaca ted severa l components  of it. On

9 remand, the  FCC adopted the  Triennia l Review Remand Order ("TRRO") on December 15, 2004,

10 focusing on those  issues tha t were  remanded by the  Court. The  text of the  TRRO decision was

re leased on February 4, 2005.3 One of the  matters  decided by the  FCC was tha t ILE Cs no longer

12 have  an obliga tion to provide  unbundled access  to mass-marke t loca l circuit switching.4

13 Compe titive  LECs were  given twe lve  months  to submit orde rs  to convert the ir UNE-P  cus tomers

14 to a lte rna tive  a rrangements , and were  forbidden from adding new customers  using unbundled

15 a cce ss  to loca l circuit switching. It is  Arizona  Dia ltone 's  obdura te  re fusa l to comply with those

16 FCC requirements  tha t gives  rise  to this  proceeding.

11

17 DIS CUS S ION

18

19

20

21

The  FCC unde rs tood we ll tha t imple me nta tion of its  e lim ina tion of UNE-P  a nd the  othe r

non-impa inne nt findings  it ma de  in the  Trie nnia l Re vie w would ne ce s s ita te  cha nge s  to the

e xis ting inte rconne ction a gre e me nts  the n in e ffe ct be twe e n ILE Cs  a nd the ir CLEC counte rpa rts .

Accordingly, the  FCC a ddre s s e d its  e xpe cta tions  a bout how the  pa rtie s  to thos e  contra cts  would

22

23

24

25
2 6 "TRRO").

2 United Sta tes Telecom Ass'n v. FCC, 359 F.3d 554 (D.C. Cir. 2004) (US TA II) ce rt. de nie d, 125
S.ct. 313, 316, 345 (2004).
3 Order on Remand, Unbundled Access  to Network Elements , Review of the  Section 251
Unbundling Obliga tions  of Incumbent Loca l Exchange  Carrie rs , WC Docke t No. 04-313, CC
Docke t No. 01-338, FCC 04-290 (FCC re lease  Feb. 4, 2005) ("Triennia l Review Remand Order"
or
4 rd., 'I 199 et seq.
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2

3

s wiftly unde rta ke  to ne gotia te  the  re quire d cha nge s .5 As  s hown be low, the  FCC s pe cifica lly

inte rpre te d S e ctions  252 (a ) a nd Cb) of the  Act re ga rding a rbitra tion of inte rconne ction

a gre e me nts  to me a n tha t in the  inte rconne ction a me ndme nt conte xt, e ithe r the  incumbe nt or the

4

5

6

compe titive  LEC may make  a  Section 252(a )(1) request for inte rconnection, se rvices , or ne twork

e lements , which may become  the  subj act of compulsory a rbitra tion under Sections  252(b)(l) if

the parties cannot reach agreement. Also as  shown be low, the  Section 252(b) timeframes  apply

to tha t a rbitra tion.7

8

9

10

The  FCC's  inte rpre ta tion of Section 252(a ) and (b) pe rmitting ILE Cs  to initia te  reques ts

for inte rconnection, a t least in the  context of amendments  to inte rconnection agreements , leaves

no a mbiguity. The  FCC s ta te d:

11

12

13

14

15

16

17

Section 252(a )(l) s ta tes  tha t "upon rece iving a  request for inte rconnection, se rvices ,
or ne twork e lements  pursuant to section 251 , an incumbent local exchange carrier
may negotia te  and ente r into a  binding agreement with the  requesting
te lecommunica tions  cante r or ca rrie rs ." If the  parties  cannot reach agreement, the
party requesting inte rconnection, se rvices , or ne twork e lements  may pe tition the
re levant s ta te  commission to a rbitra te  the  dispute . Such
pe titions  must be  submitted be tween the  135th to the  160th day (inclusive) a fte r the
da te  on which an incumbent LEC rece ived the  request for inte rconnection, se rvices ,
or ne twork e lements . Id. The  s ta te  Commission must resolve  the  dispute  no la te r than
nine  months  a fte r the  da te  on which the  incumbent LEC rece ived the  request for
inte rconnection, se rvices , or ne twork e lements .
Although section 252(a)(1) and section 252(b)(1) re fer to requests  tha t a re  made  to
incumbent LECs, we  find tha t in the  inte rconnection amendment context, e ithe r the
incumbent or the  competitive  LEC may make  such a  request, consis tent with the

18

19

20
5 The  FCC s ta te d:

2 1

22

23

24

We ba lance  these  important considera tions  aga inst the  rea lity tha t it would
frus tra te  the  s ta tutory scheme and the  court's  conclus ion tha t impa irment [**874]
is  the  "touchs tone" of our unbundling [* 17316] decis ion if cus tomers  a re  not
trans itioned from required unbundled switching as  expeditious ly as  poss ible .
TRO 'll 529:

[A]dditional guidance  is  needed here  to ensure  tha t parties  make the  necessary
changes to the ir inte rconnection agreements  in response  to this  Order in a  timely
manner. TRO 'H 702 :25

26
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1
parties ' duty to negotia te  in good fa ith pursuant to section 251 (c)(1).6 (Unde rlining
emphasis added).

2

3

4

5

This  clea r ruling was  made  in ve ry context of the  subj act matte r for which Qwest requires

a rbitra tion-the  imple me nta tion of the  provis ions  of the  FCC's  Trie nnia l Re vie w de cis ions .

In the  TRO, in connection with the  implementa tion of the  FCC's  de te rmina tions  rega rding

changes to unbundled network e lements, the  FCC sta ted:

6

7

8

9

1 0

11

1 2

[U]nde r the  s ta tutory cons truct of the  Act, the  unbundling provis ions  of
section 251 a re  implemented to a  la rge  extent through inte rconnection
agreements  be tween individua l cante rs . The  negotia tion and a rbitra tion of
new agreements , and modifica tion of exis ting agreements  to re flect these
new rules , cannot be  accomplished overnight. We recognize  tha t many
inte rconnection agreements  conta in change  of law provis ions  tha t a llow
for negotia tion and some mechanism to resolve  disputes about new
agreement language  implementing new rules . Although some parties
be lieve  tha t the  contract modifica tion process  requires  Commiss ion
inte rvention in this  ins tance , we  be lieve  tha t individua l cante rs  should be
a llowed the  opportunity to negotia te  specific te rms and conditions
necessary to transla te  our rules  into the  commercia l environment, and to
resolve  disputes  over any new agreement language  a ris ing from diffe ring
inte rpre ta tions  of our rules . TRO, 11700 (Footnotes  omitted).

1 3

1 4 even though the  FCC

1 5

1 6

The  FCC "decline [d] to depart from the  Section 252 process ,"7

recognized tha t ICes  be tween ILE Cs  and CLECs commonly conta in "change  of law" provis ions .

According to the  FCC :

1 7

1 8

1 9

20

2 1

22

[W]e believe  tha t the  section 252 process described above provides good
guidance  even in instances  where  a  change  of law provis ion exis ts . As
under the  default process described above, we expect tha t parties  would
begin the ir change  of law process  promptly. Once  a  contract change  is
requested by e ither party, we  expect tha t negotia tions and any timeframe
for re solving the  dispute  would commence  immedia te ly. We  a lso find tha t
the  section 251(c)(l) duty to negotia te  in good fa ith applie s  to these
contract modifica tion discussions, as  they do under the  section 252
process . Accordingly, any re fusa l to negotia te  or coopera te  with the
contractua l dispute  resolution process , including taking actions  tha t
unreasonably delay these  processes, could be  considered a  fa ilure  to
ne gotia te  in good fa ith a nd a  viola tion of s e ction 25l(c)(l)." 8

23

24

2 5 6 TRU, fn . 2087.
7 Id., 11704.
8 Id .
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1 1

1 2

1 3

1 4

In this  case , Arizona  Dia ltone  re fused to utilize  the  change  of law procedures  provided in

the  pa rtie s  ICA,9 the reby nega ting the  applicability of any provis ions  in the  ICA as  an

a lte rna tive  process  tha t might othe rwise  have  to be  followed ins tead of Section 252 a rbitra tion.

Arizona  Dia ltone  ins is ted tha t ultima te  re solution of the  ma tte r should be  achieved through

a rbitra tion be fore  the  Arizona  Commiss ion unde r Section 252. At one  point, Arizona  Dia ltone

expre ss ly made  a  Section 252(a )(l) negotia tion reques t,10 but the  "window" for filing a  pe tition

for a rbitra tion expired with no reques t having been made . Now, it is  Qwes t who pe titions  for

a rbitra tion under Section 252, specifica lly cla iming tha t the  action is  requested under Section 252

of the  Act. Arizona  Dia ltone  has  answered tha t it does  not object to the  a rbitra tion reques t, and

admits  tha t it is  properly be fore  the  Commiss ion under Sections  252, and tha t the  time lines  of

Section 252 apply.H Based upon partie s ' pleadings , and the  his tory of this  matte r, it cannot be

denied tha t the  parties  a re  pursuing a rbitra tion before  the  Commission under Section 252, and

have  foregone  any contractua l process  for dispute  resolution.12 As such, the  provis ions  of

Section 252, and the  timelines  provided there in, apply:

1 5

1 6

1 7

1 8

1 9

20

2 1

22

23

24

25

26

9 Section 2.2 of the  ICA be tween Qwest and Arizona  Dia ltone  provides , "Where  the  pa rtie s  fa il
to agree  upon such an amendment [change  of law, or in the  te rms of the  ICA, change  of Exis ting
Rules] within s ixty 960) days  from the  e ffective  da te  of the  modifica tion or change  of the
Exis ting Rules , it sha ll be  re solved in accordance  with the  Dispute  Resolution provis ion of this
Agre e me nt." As  e vide nce d by Arizona  Dia ltone 's  Ma rch 3, 2006 le tte r to Qwe s t, which is
a ttached a s  Appendix C to the  Pe tition for Arbitra tion, Arizona  Dia ltone  re fused to ente r into
Dispute  Resolution ove r the  TRRO changes , the reby cutting off applica tion of the  "change  of
la w"
10See, Le tte r from Willia m D. Cle a ve la nd, counse l for Arizona  Dia ltone , to Andre w J .
Cre ighton, counse l for Qwest Corpora tion, da ted April 21, 2006, which is  a ttached a s  Exhibit A
to Arizona  Dia ltone , Inc.'s  Re sponse  to Qwe s t Corpora tion's  Pe tition for Arbitra tion.
11 Arizona  Dia ltone 's  Response  to Qwest Corpora tion's  Pe tition for Arbitra tion, 118, January 18,
2008.
12 Qwest express ly rese rves  its  cla ims tha t Arizona  Dia ltone  breached the  parties ' ICA by
re fus ing to negotia te  an amendment to the  pa rtie s ' ICA re flecting the  te rms of the  TRRO, and by
re fus ing to ente r into change  of law dispute  re solution ove r tha t ma tte r. Qwest is  pursuing these
cla ims  in a  pa ra lle l Compla int a ction, In the  Ma tte r of the  Forma l Compla int of Qwes t
Corpora tion Aga ins t Arizona  Dia ltone , Inc. To Enforce  Its  Inte rconnection Agreement, Arizona
Corp. Com'n. Dkt. Nos . T-03608A-07-0694, T-01051B-07-0694.

5



[U]nder the  section 252(b) timetable , where  a  negotia ted agreement cannot be
reached, parties  would submit the ir requests  for s ta te  arbitra tion as  soon as 135
days a fte r the  e ffective  da te  of this  Order but no longer than 160 days a fte r this
Order becomes effective

3

4

6

7

8

9

10

1 1

1 2

1 3

14

1 5

1 6

1 7

1 8

Accordingly, the  Commiss ion must proceed with the  a rbitra tion under Section 251 (b)

and act within the  time table  provided in tha t section of the  Act

The portions of the  TRO cited are  applicable  even though the  FCC subsequently adopted the

TRRO. While  ce rta in substantive  portions  of the  TRO were  vaca ted by US TA II and superseded

by the  TRRO, the  principles  se t out in the  TRO W700-704, were  not, and remain applicable  in the

implementa tion of TRRO provis ions . The  FCC did not reverse  these  principles  in the  TRRO

ins te a d, it a ffine d the m in TRRO 233 by s ta ting its  e xpe cta tion tha t ca rrie rs  "imple me nt the

[FCC's ] findings as directed by Section 252 of the  1996 Act." (Empha s is  a dde d). S ta te  utility

commissions have  a  corresponding duty to follow the  process  under Section 252

As demonstra ted above , the  FCC's  inte rpre ta tion of Section 252 clea rly a llows ILE Cs to

initia te  the  Section 252 process  culmina ting in compulsory a rbitra tion of issues  tha t were

requested to be  negotia ted. S ta te  commissions must defer to the  FCC's  inte rpre ta tions  of the  Act

and federa l te lecommunica tions  law genera lly and, pursuant to the  Hobbs  Act, must follow FCC

decis ions  and orders  implementing the  Act. 14 The  Ninth Circuit has  expla ined tha t the  "Act

gives  the  FCC authority to e s tablish regula tions  implementing the  Act" which "must be

considered part and parce l of the  requirements  of the  Act

1 9

20

22

US. West Communications, Inc. v. Jennings. 304 F.3d 950, 957 (9th Cir. 2002) (citations

24

TRO, 11703
, US  WEST Communica tions , Inc. v. His , 57 F. Supp. ad 1112

1117-18 (D. Colo. 1999) (noting tha t the "FCC's rule s  a re  like wise  binding on this  Court")
gzollecting cases)

omitted). Unde r the  Hobbs  Act, , the  merits  of an FCC decis ion may be
cha llenged only during direct appe lla te  review. S ta te  commissions  and federa l courts  a re  thus
bound to follow the  FCC's  decis ion unless  and until reversed during such review. See US WEST
Communica tions , Inc. v. His , 57 F.Supp.2d 1112. 1117 (D. Colo. 1999) ("The  [Colora do
commiss ion] was  required to apply the  [FCC Orde r] in conducting the  a rbitra tion and in
approving the  Agreement."), Voya ge  Holdings  Corp. v. Minne sota  Public Utilitie s  Cornrn'n, 394
F.3d 568, 569 (e th Cir. 2004)
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1 Indeed, a  number of s ta te  commissions have  independently concluded tha t ILE Cs may

2 initia te  reques ts  for negotia tions  under Section 252. As  noted by the  Alabama Commiss ion, the

3 Act was never inte rpre ted to be  a  s tra itjacke t on the  ILE Cs:

4

5

6

7

9

We conclude  from our review of the  controlling law tha t it is  indeed
permiss ible  for ILE Cs such a  Be llSouth to initia te  reques ts  for negotia tion

CLECs in the  present te lecommunica tions  environment would undermine

ILE Cs. Provis ions  such as  the  one  found in the  1997 agreement
be tween BellSouth and NOW which continue  agreements  tha t have  by
the ir te rms expired until such time as  the  parties  have  negotia ted and/or

a llow CLECs to exclusive ly de te rmine  when such agreements  a re  in fact
renegotia ted would unfa irly work to the  de triment of ILE Cs . Congress
surely did not intend such a result. 1610

11

12

13

Other s ta te  commissions have  reached the  s imila r conclusions. One  such case  a rose  in

Oregon. The  Commiss ion adopted the  Arbitra tor's  Decis ion:

14

15

16

17

18

19

20

Beaver Creek contends tha t Sections 251 and 252 of the  Act a re  for the  benefit of
CLECs. Howeve r, Section 25l(b)(5) of the  Act s ta te s  tha t a ll loca l exchange
earNers, CLECs and ILE Cs a like , have  a  duty to establish reciprocal
compensa tion arrangements  for the  exchange  of te lecommunica tions. Beaver
Creek has  re fused to negotia te  the  te rms of such a rrangements  with Qwest. Given
this  s itua tion, Qwest's  recourse  to Section 252 fiirthe rs  compe tition by giving the
incumbent a  means of requesting the  competitive  provider to come to te rms on the
exchange  of tra ffic, a s  a ll othe r CLECs in Oregon tha t inte rconnect with Qwest
have  done . Allowing Qwest to invoke  the  a rbitra tion procedures  in this  case
leve ls  the  playing fie ld for a ll othe r CLECs and a llows  the  Commiss ion to
exe rcise  the  jurisdiction ove r inte rconnection a rrangements  given it in the  Act In
his  s itua tion, a llowing the  incumbent to send a  reques t for a rbitra tion furthe rs  the
goals of the Act. 1721

22

23

24

25

26

16 Pe tition for Arbitra tion of the  Inte rconnection Agreement Be tween Be llSouth
Te lecommunica tions , Inc. and Now Communica tions , Inc. Pursuant to the  Te lecommunica tions
Act of 1996, Docke t 27461, 2000 Ala . PUC LEXIS  1052, *5 (June  23, 2000). A copy of this
document is  a ttached as  Attachment A.
17 In the  Matte r of the  Pe tition of Qwest Corpora tion for Arbitra tion oflnte rconne ction Ra te s ,
Terms, Conditions , and re la ted Arrangements  with Beaver Creek Coopera tive  Te lephone
Company, Order No. 02-148, ARB 365, Ente red Mar. 7 2002. A copy of this  orde r is  a ttached as
Atta chme nt B.
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I a s

CONCLUSION

QWES T CORP ORATION

1

2 A theme in these  s ta te  commiss ion decis ions  is  fa irness . A cramped reading of Section

3 252 denying an ILEC the  ability to initia te  negotia tions  leading to a  compulsory a rbitra tion when

4 the  CLEC is  intrans igent will work an injus tice  on the  ILEC and on othe r CLECs tha t have

5 complie d.

6

7 time lines  in the  Arbitra tion ma tte r. Because  the  FCC has  conclus ive ly se ttled the  ques tion tha t in

8

9 252(a )(l) and 252(b)(1), the  s ta tutory time table  necessa rily applie s .

l0

l l

12 For the  reasons se t forth above , Qwest may initia te  requests  for negotia tions under

13 Section 252(a), and seek and rece ive  compulsory a rbitra tion of the  unresolved issues s temming

14 from such requests , under Section 252(b).

15 RES P ECTFULLY S UBMITTED this  28th da y of J a nua ry, 2008.

l6

17

18

l9
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Noiina n G. Curtright
(Arizona  Ba r No. 022848)
20 E. Thomas Rd., 16th Floor
P hoe nix, Arizona  85012
Te l: (602) 630-2187
Fax: (303) 383-8484
Ema il: norm.curtright@qwe s t.com
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Tom Ba de
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3 of 100 DOCUMENTS

P ETITION FOR ARBITRATION OF THE INTERCONNECTION AGREEMENT BE-
TWEEN BELLS OUTH TELECOMMUNICATIONS , INC. AND NOW COMMUNI-
CATIONS , INC., P URS UANT TO THE TELECOMMUNICATIONS  ACT OF 1996.

DOCKET 27461

Alabama Public Service Commission

2000 Ala . P UC IE_)gs 1052

June 23, 2000

P ANE L: J im Sullivan, Pres ident, Jan Cook, Commiss ioner, George C. Wallace, J r., Commiss ioner

OP INION: P ROCEDURAL ORDER

B Y THE  C O MMIS S IO N:

I. In troduc tion /Background

On February 25, 2000, BellSouth Telecommunica tions , Inc. (BellSouth) tiled a  Petition for Arbitra tion of the Intercon-
nection Agreement Between Be1lSoud1 Telecormnunica tions , Inc. and NOW Communica tions , Inc. (NOW) pursuant to
the Telecommunica tions  Act of 1996 (the 1996 Act) (hereina fter the BellSouth Petition for Arbitra tion or the Petition).
Sa id filing was  ass igned Docket No. 27461.

On March 17, 2000, NOW filed a  Motion to Dismiss  BellSouth's  February 25, 2000 Petition for Arbitra tion. NOW as -
serted in its  March 17, 2000 Motion to Dismiss  tha t the Commiss ion lacked subject matter jurisdiction to address  sa id

252(b)(l) of the 1996 Act. More specifica lly, NOW argued tha t BellSouth initia ted its  reques t for negotia tions  on Au-
gus t 20, 1999. NOW accordingly implied tha t the s ta tutory a rbitra tion window expired on January 27, 2000 and could
not be amended, extended or waived under any circumstances .

NOW also asserted in its  March 17> 2000 Motion to Dismiss  tha t BellSouth fa iled to comply with the s ta tutory provi-

tion supporting it to NOW. NOW did not, however, elabora te further on tha t is sue.

On March21, 2000 NOW submitted its  Response to Bel1South's  Petition for Arbitra tion (hereinafter NOW's  Response
or Response). In said Response,NO W renewed its  previous ly tiled Motion to Dismiss  and asserted as  its  firs t and sec-
ond defenses  the untimeliness  of Be1lSouth's  Petition for Arbitra tion and Be1lSouth's  fa ilure to comply with the provi-

As  its  third defense, NOW asserted in its  March21, 2000 Response tha t BellSouth had fa iled to comply with the s ta tu-

a lleged that BellSouth had conducted a  planned and des igned scheme of bad fa ith negotia tions  which were intended to
place NOW in a  vulnerable pos ition of accepting onerous  terms  of adhes ion tha t would des troy the financia l and corpo-
ra te  via bility of NOW.

As  a  fourth defense, NOW asserted tha t BellSouth was  in direct viola tion of the 1996 Act by virtue of its  purposeful
viola tion of the provis ions  requiring the development of competition in loca l exchange markets . NOW specifica lly a l-
leged tha t BellSouth had engaged in anti-competitive behavior which cons tituted a  viola tion of the Sherman Antitrus t
Act codified



I Ir
P a ge  2

2000 Ala . P UC LEXIS  1052, *

NOW's  8th defense was  tha t BellSouth, through waiver and agreement, had elected not to exercise its  rights , if any, for
arbitra tion under the Act. NOW asserted tha t Be1lSouth's  agreement to renew and extend the initia l interconnection
agreement effectively vitia ted Be11South's  Petition for Arbitra tion.

As  its  s ixth defense, NOW asserted tha t the agreement it origina lly entered with BellSouth on June 1, 1997 automati-
ca lly renewed for a  period of two years  from May31, 1999 to May 31, 2001. NOW contended tha t the Commiss ion
should dismiss  the BellSouth Petition for Arbitra tion because the initia l agreement between the parties  remained in full
force and effect and had not expired, therefore, depriving BellSouth of any right to proceed with a rbitra tion.

NOW similarly argued tha t a rbitra tion was  inappropria te because the parties  had, on the 26th day of January, 2000, af-
firmed their initia l interconnection agreement. The correspondence relied on by NOW for dies  contention was  included
as  Exhibit 2 to its  Response and was  a ttached to Bel1South's  origina l Petition for Arbitra tion as  Exhibit E.

NOW's  March 21, 2000 Response included additiona l background information concerning the negotia tions  conducted
between BellSouth and NOW. NOW also answered each paragraph of the BellSouth Petition for Arbitra tion and as -
serted tha t the issues  ra ised in its  previous ly filed Motion to Dismiss , and renewed in its  Response, were primary and
threshold issues  which were ripe for decis ion. NOW asserted tha t the affirmative defenses  it had ra ised would preclude
further proceedings  on the BellSouth Petition and urged the Commiss ion dismiss  Bel1South's  Petition for Arbitra tion. In
the event of a  determination by the Commiss ion tha t the arbitra tion should proceed, NOW contended that an appropria te
order requiring a rbitra tion of every term and provis ion being negotia ted between NOW and BellSouth would be re-
quired.

On March 28, 2000, BellSouth filed a Response to NOW's March 17, 2000 Motion to Dismiss and therein urged the
Commission to deny NOW's Motion. BellSouth noted that it sent a formal request to NOW to renegotiate the existing
resale agreement between the parties on August 20, 1999. BellSouth thus agreed that the window for the filing of a peti-
tion for arbitration by either party began on January 2, 2000 (the one hundred and thirty fifth day following the com-
mencement of negotiations) and ended on January 27, 2000 (the one hundred and sixtieth day following the formal re-
quest to commence negotiations).

BellSouth pointed out, however, tha t on January 21, 2000, jus t s ix days  before the a rbitra tion willdow was  to close,
NOW submitted to BellSouth a  written reques t to extend the a rbitra tion window in order to a llow for continued negotia -
tions  between the parties . BellSouth argued tha t NOW express ly acknowledged in its  reques t tha t the a rbitra tion win-
dow would expire on January 27, 2000, but respectfully reques ted BellSouth's  concurrence to extend the window for the
filing of a rbitra tion for a  period of thirty days  in order to facilita te further negotia tions . The NOW letter of January 21,
2000 reques ting the thirty day extens ion was  a ttached to the BellSouth Petition for Arbitra tion as  Appendix D.

BellSouth further represented that a letter was sent to NOW on January 26, 2000 in which BellSouth acknowledged that
it would agree to extend the time for the parties to negotiate a new agreement. That letter was attached to BellSouth's
Petition for arbitration as Appendix E.

BellSouth argued that the agreement between the parties to extend the time for negotiations was not, as NOW appar-
ently asserted, an agreement to alter the arbitration time lines found in § 251(b)(1) of the 1996 Act, but was instead an
agreement to alter the start date of the negotiations between the parties which would trigger the statutory arbitration
deadlines. BellSouth represented that the parties basically agreed to continue negotiating and to treat the date that the
initial request for negotiations was sent by BellSouth as having been sent on September 19, 1999 as opposed to August
20, 1999. BellSouth argued that pursuant to that approach, the statutory window for arbitration closed on February 25,
2000, the date that BellSouth filed its Petition for Arbitration with the Commission.

BellSouth further noted tha t NOW submitted correspondence to BellSouth on February 22 and February 23 reques ting
yet a llother extens ion of the a rbitra tion window. BellSouth pointed out tha t it declined to agree to the further extens ions
reques ted by NOW. The correspondence memoria lizing the additional NOW reques ts  for extens ion and Be11South's
response thereto were a ttached to Be11South's  Petition for Arbitra tion as  Exhibits  F and G respectively.

erly fa iling to provide a  copy of its  Petition for Arbitra tion and the documenta tion in support thereof to NOW, Beli-
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South represented tha t it served a  copy of its  Petition for Arbitra tion with the Exhibits  a ttached thereto upon a t leas t two
representa tives  of NOW on the same day tha t the petition was  filed with the Commiss ion. BellSouth asserted tha t its

On March 29, 2000 the Commiss ion is sued a  Procedura l Ruling dismiss ing NOW's  March 17, 2000 Motion to Dismiss .
In response, NOW filed on April 7, 2000 a  Motion to Dismiss , a  Motion for the Commiss ion to Recons ider NOW's  ea r-
lier Motion to Dismis s  and a  Motion for Hea ring on its  Motion's .

In its  April 7, 2000 filing, NOW reemphas ized tha t the interconnection between BellSouth and NOW which was  ap-
proved by the Commiss ion on November 17, 1999 was  s till in full force and effect until June 1, 2001. More specifica lly,
NOW argued tha t because BellSouth fa iled to provide the written notice of its  intent to temiina te required by Section I.,
B of sa id agreement, it automatica lly renewed on June 1, 1999 for two one year terms . NOW accordingly argued tha t

tra te based on the argument tha t the 1997 agreement entered between BellSouth and NOW remained in full force and
effect until June 1, 2001 or in the a lterna tive because Bel1South's  Petition was  untimely filed.

On April 17, 2000, BellSouth filed its  Response to NOW's  April 7, 2000 filing. BellSouth a rgued therein tha t NOW's
additiona l Motion to Dismiss  was  improper and should be rejected iii light of the Commiss ion's  March 29, 2000 Ruling
dismiss ing NOW's  origina l Motion to Dismiss . BellSouth further a rgued tha t NOW's  Reques t for Recons idera tion of the
Co1r11r1iss ion's  March 29, 2000 dismissal of NOW's March 17, 2000 Motion to Dismiss  was also improper under Rule
21 of the Colnmiss ion's  Rules  of Practice. More specifica lly, BellSouth a rgued tha t NOW had not submitted new evi-
dence which would support its  Motion for Recons idera tion.

BellSouth further a rgued in its  April 17, 2000 filing tha t contra ry to the a rguments  ra ised by NOW, there was  no reason
why the parties  could not a rbitra te a  new agreement prior to the expira tion of their exis ting agreement. BellSouth a rgued
that such occurrences  are in fact common place and necessary for continued operation.

BellSouth further noted in its  April 17, 2000 filing dirt it s ent a  letter to NOW on March 30, 2000 forma lizing its  intent
not to renew the exis ting agreement between the parties  for an additional period of one year. BellSouth noted tha t the
written s ta tement of its  intent not to renew the exis ting agreement was  sent in spite of the fact tha t BellSouth had nego-
tia ted with NOW in good fa ith for a  number of months  and NOW was  well aware of BellSouth's  des ire to enter into a
new agreement long before the exis ting agreement was  set to expire by its  terms . BellSouth respectfully reques ted tha t
the Commiss ion deny NOW's  second Motion to Dismiss  and a llow the matter to proceed to a rbitra tion in order tha t the
parties  may enter into a  new resale agreement which is  needed for the parties  to continue doing bus iness .

II. The  April 21, 2000 Prehea ring  Confe rence

In order to address  the is sues  in NOW's  pending Motions  and its  Response to BellSouth's  Petition for Arbitra tion, the
Commiss ion scheduled a  Prehearing Conference for April 21, 2000. NOW and BellSouth were a llowed a t sa id Prehea t-
ing Conference to ora lly argue the issues  pending before the Commiss ion. Both parties  essentia lly reemphas ized the
arguments  ra ised in their previous  pleadings .

Counsel for NOW s trongly reitera ted NOW's  pos ition tha t the resa le agreement entered between NOW and BellSouth in
1997 was  in full force and effect until May 31, 2001 due to Be1lSouth's  fa ilure to specifica lly notify NOW in writing of
BellSouth's  intention to terminate the agreement a t leas t s ixty (60) days  before its  origina l termination da te of May 3 l ,

may not initia te reques ts  for negotia tions  which trigger the s ta tutory window for a rbitra tion.

Citing a  decis ion of the Ca lifornia  Public Service Commiss ion in In Re : P e tition by P a cific: Be ll For Arbitra tion fa n
Interconnection Agreement with Pac- West Telecom, Inc., 1999 Cal. PUC LEXYS 70 (Ca l, Public Utilities  Comm'n Feb-
rua ry 4, 1999) (In Re: Pay BelD (a ttached to BellSouth's  March 28, 2000 response as  Exhibit 2), counsel for BellSouth

BellSouth a lso asserted tha t BellSouth and NOW had mutually and properly agreed to extend the da te tha t BellSouth
origina lly reques ted negotia tions  with NOW in order to a llow for further negotia tions . The FCC's  decis ionIn Re : Arm-

of1996, 13
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F. C. C. Rcd. 871, DA 98-85, P 's  10-11 (January 22, 1998) (In Re : Arms trong) (a ttached to Be1lSouth's  March 28, 2000
Response as  Exhibit 1) was  cited as  support for tha t propos ition.

III. Dis cus s ions  and Conclus ions

Following the April 21, 2000 prehearing conference the parties  each submitted information concerning action taken iii
the jurisdictions  of Louis iana  and Kentucky on Be1lSouth's  Petition for Arbitra tion with NOW. The information and
arguments  so presented have been considered in this  Ruling.

It appears  Hom a review of the record that the firs t issue to be addressed is  the s ta tus  of the agreement entered between
BellSouth and NOW in 1997. NOW essentia lly a rgues  tha t the 1997 agreement is  in full force a rid effect until May31,
2001 due to BellSouth's  fa ilure to properly termina te sa id agreement by providing written notice of its  intent to do so a t
leas t s ixty (60) days  prior to the agreement's  origina l termina tion da te of May31, 1999. (Tr. a t p. 7) BellSouth essen-
tia lly a rgues  tha t it clearly communica ted to NOW its  intention to renegotia te the exis ting agreement between the parties
as  early as  October of 1998 and tha t NOW clearly unders tood BellSouth's  intentions  in tha t regard. Given NOW's  ins is -
tence on written tennina tion notice, however, BellSouth represented tha t it forma lly provided witten notifica tion to
NOW of its  intention to termina te the agreement via  a  March 30, 2000 letter from Pa ige Miller, the BellSouth employee
respons ible for negotia tions  with NOW. (Tr. a t p. 33)

BellSouth asserts that its provision of the written tennination notice discussed above properly terminated the 1997 Bell-
South/NOW agreement as of May31 , 2000. NOW, however, maintains that BellSouth's failure to provide termination
notice at least sixty (60) days prior to the original termination date of May 31, 1999 resulted in the contract automati-
cally renewing for two years through May 3 l, 2001. NOW essentially argues that the automatic extension language in
the 1997 agreement ambiguously stated that the failure of either party to properly terminate the agreement prior to May
31, 1999 would result in the automatic renewal of the agreement for "two one year terms" as opposed to two separate
one year terms as argued by BellSouth. NOW argues that pursuant to Georgia statute O. C. G.A. §18'-2-2(5), the am-
biguous extension language in the 1997 agreement must be construed in its favor due to the fact that BellSouth drafted
the provision in question. (Tr. at pp. 9-10).

BellSouth concedes that pursuant to the terms of its 1997 agreement with NOW, Georgia law governs the contract be-
tween the parties. BellSouth argues, however, that the automatic extension language in the 1997 agreement between
BellSouth and NOW clearly contemplates two separate one year terms. BellSouth thus asserts that it properly termi-
nated the 1997 agreement as of May 31 , 2000. BellSouth contends that NOW also conceded the termination date of
May31, 2000 in pleadings before the Tennessee Public Service Commission on these same facts and issues (Tr. at pp.
31-35) (See BellSouth's Hearing Exhibit 1 at page 2).

Based on the foregoing, it is  ruled tha t the 1997 agreement between BellSouth and NOW has  been properly terminated.

contemplates  two separate one year terms and BellSouth has  properly terminated the agreement as  of May 31 , 2000. It
is , therefore, unnecessary to address  the merits  of NOW's  assertion that parties  may not arbitra te disputes  concerning
interconnection or resa le agreements  which are in full force and effect. We note, however, tha t it certa inly appears  rea-
sonable and prudent to commence the renegotia tion of agreements  which are approaching expira tion in order to mini-
mize service interruptions .

We now tum to an assessment of NOW's  argument that ILE Cs such as  BellSouth may not initia te requests  for the nego-

NOW mainta ins  tha t it never reques ted renegotia tions  with BellSouth concerning the 1997 agreement between the par-
ties  and implies  tha t BellSouth's  Augus t 20, 1999 correspondence officia lly reques ting negotia tions  with NOW was

but only in the context of settling the litiga tion which NOW ins timted aga ins t BellSouth in the United Sta tes  Dis tn'ct
Court for the Northern Dis trict of Alabama .

BellSouth concedes that the language of § 252(b)(1) indicates that ILE Cs must receive requests for negotiations, but
argues that the language in question must be placed in the context of what was intended by Congress with the passage of
the 1996 Act. (Tr. at p. 25) Specifically, BellSouth notes that at the time of the passage of the 1996 Act, local exchange
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telephone service was  a  monopoly. Accordingly, there was  then no reason for ILE Cs  to pursue interconnection or resa le
agreements  with CLECs .

Some four years  removed from the passage of the Act, however, BellSouth argues  tha t litera lly hundreds  of interconnec-
tion agreements , both resa le and facilities -based, a re in place. (Tr. a t p. 27) Given the current regula tory environment,

tion of exis ting agreements  would be prejudicia l to ILE Cs . (Tr. a t p. 27)

BellSouth further asserts that the California Public Service Commission in In Re: Pac Bell, addressed this same issue
and established, under circumstances which closely parallel those present in this case, that ILE Cs can indeed initiate
requests for negotiation which trigger the statutory arbitration window of § 252(b)(l). In In Re: Pac Bell, the California
Public Service Commission concluded that certain correspondence by Pacific Bell, the ILEC, to Pac West, the CLEC,
constituted a de facto bonafide request for negotiations which commenced the statutory arbitration willdow of §
252(b)(1) of the 1996 Act. (Tr. at p. 28-29)

NOW, however, asserts  tha t there a re circumstances  which dis tinguish the California  Commiss ion's  holding in In Re :
P a y Be ll from the case a t bar. Specifica lly, NOW contends  tha t the Ca lifornia  Commiss ion's  decis ion in In Re : P a c Be ll
was  founded on the premise tha t there was  "no other credible reason" for negotia tion between Pay Bell and Pay West

tha t in the present case, its  des ire to pursue die settlement of its  litiga tion with BellSouth cons tituted "more than credible
other reasons" for NOW to negotia te with BellSouth. (Tr. a t p. 38-39) NOW also a lleges  tha t the December 22, 1999
letter Hom Pa ige Miller of BellSouth to Mr. La rry Saab of NOW (which was  marked as  NOW Exhibit 1 and admitted
into evidence a t the Prehearing Conference of April 21, 2000) revea ls  tha t NOW was  not in fact negotia ting or renego-
tia ting its  1997 agreement with BellSouth, but was  ins tead negotia ting with BellSouth for purposes  of settling the litiga -
tion between the parties .

We conclude from our review of the controlling law tha t it is  indeed permiss ible for ILE Cs  such as  BellSouth to initia te

252(b)(l) to limit such reques ts  for negotia tions  to CLECs  in the present telecommunica tions  environment would un-

252(b)(1) to a llow CLECs  to exclus ively determine when such agreements  a re in fact renegotia ted would unfa irly work
to the detriment of ILE Cs . Congress  surely did not intend such a  result.

Wide regard to NOW's  a rguments  tha t there were "other credible reasons" for its  negotia tions  with BellSouth, we note
tha t BellSouth's  negotia ting pos ture was  certa inly crys ta llized by the December 22, 1999 correspondence from Ms.
Miller. BellSouth clearly conveyed in sa id correspondence tha t it was , and had been, negotia ting toward a  resa le agree-
ment with NOW s ince it served a  formal reques t for such negotia tions  on Augus t 20, 1999.

Although there were indica tions  in Ms . Miller's  correspondence of December 22, 1999 tha t NOW infomled BellSouth
as  la te as  November 22, 1999 tha t it had not entered into resa le negotia tions  with BellSouth, Mr. Larry Seab in corre-
spondence da ted January21 , 2000, confirmed tha t BellSouth had activa ted the s ta tutory arbitra tion window for negotia t-
ing an agreement with its  Augus t 20, 1999 reques t for negotia tions . Mr Seab in fact acknowledged tha t the expira tion of
the arbitra tion window was  on January 27, 2000 (Mr. Sea t's  January 21, 2000 letter was  appended to BellSouth's  Peti-
tion for Arbitra tion as  Exhibit D) and reques ted a  thirty day extens ion thereof

A follow up letter of J anua ry 26, 2000 which was  s igned by Ms . Miller of BellSouth and Mr. Seab of NOW iilrther
memoria lized the parties ' unders tanding tha t the Augus t 20, 1999 letter from BellSouth crea ted an a rbitra tion window
for unresolved issues  of January 2, 2000 through January 27, 2000. (Said correspondence was  a ttached to BellSouth's
Petition for Arbitra tion as  Exhibit E) The January 26, 2000 correspondence a lso recognized tha t NOW had reques ted "to
move from negotia ting a  s tand-a lone  resa le  agreement to negotia ting a  full blown interconnection agreement conta ining
provis ions  for combining unbundled network elements ." Importantly, the January 26, 2000 correspondence a lso con-
firmed the mutua l agreement of BellSouth and NOW to extend the a rbitra tion window thirty days  to a llow for further
negotia tions .
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NOW's acknowledgment of the statutory arbitration period is even further reflected in correspondence from NOW's
attorney to BellSouth dated February 22, 2000. In that correspondence, NOW, through its attorney, requested an addi-
tional 20 day extension of the arbitration window. (Said correspondence was attached to BellSouth's Petition for Arbi-
tration Exhibit F) BellSouth denied that request.

It is apparent from the foregoing that despite NOW's representations to the contrary, both parties understood and agreed
that BellSouth's August 20, 1999 correspondence to NOW requesting negotiations was intended to trigger the statutory
arbitration window of §252(b)(l) for purposes of negotiating a resale agreement. The January 26, 2000 correspondence
signed by representatives of both parties memorialized NOW's subsequent transition from the negotiation of a resale
agreement to the negotiation of an interconnection agreement and demonstrated the mutual understanding of the parties
that the arbitration window set to expire on January 27, 2000 was still applicable. Given the clarity of that January 26,
2000 correspondence and NOW's correspondence of February 22, 2000, seeldng further extension of the arbitration
window, it is difficult to lend credence to NOW's theory that it never intended to engage in the negotiation of a new
resale agreement or the renegotiation of its existing agreement with BellSouth.NOW's well established conduct to the
contrary simply belies such a position.

and thus  cannot be waived under any circumstances . BellSouth argues  that the January 26, 2000 letter executed by
BellSouth and NOW which extended the a rbitra tion window 30 days  did not, as  NOW apparently contends , a lter the

parties ' negotia tions  which would trigger the s ta tutory a rbitra tion deadlines . Specifica lly, BellSouth contends  tha t the
agreement was  to trea t BellSouth's  Augus t 20, 1999 reques t for negotia tions  having been served by BellSouth on Sep-
tember 19, 1999. According to BellSouth, tha t agreement between the parties  moved the arbitra tion deadline tram Janu-
a ry 27, 2000 to February 25, 2000. the da te on which BellSouth filed its  Petition for Arbitra tion. (Tr. a t p. 23)

In support of its  pos ition, BellSouth a rgues  tha t the FCC was  given broad regula tory overs ight over the implementa tion
and enforcement of the Telecommunica tions  Act of 1996. (Tr. a t p. 24) As  such, BellSouth contends  tha t grea t weight
should be given to the FCC's  decis ion in In Re : Arms trong wherein the FCC articula ted numerous  findings  and conclu-

BellSouth points  out tha t the FCC in In Re : Arms trong discussed the Congress ional preference for voluntary negotia-
tions  between parties  to interconnection agreements  and the Congress ional concern that parties  to negotia tions  would
seek arbitra tion prematurely without giving good fa ith negotia tions  a  chance to succeed. BellSouth argues  tha t the

upon, good fa ith a ttempt to give negotia tions  a  chance to succeed. BellSouth argues  that such an approach is  consis tent

BellSouth is  correct in noting tha t Congress  granted the FCC broad supervisory authority over the implementa tion and

decis ion in In Re : Arms trong wherein the FCC indeed emphas ized that Congress 's  primary purpose in es tablishing an

an adequate opportunity to succeed. (In Re : Arms trong a t P l l) It thus appears tha t the mutual agreement be tween Be ll-

252(b)( l) .

The mutua lly agreed upon 30 day extens ion did not, in and of itself, result in detriment or procedura l unfa irness  to ei-
ther BellSouth or NOW. To the contra ry, the good fa ith negotia tions  conducted during sa id extens ion were intended to
work to the mutual benefit of the parties  and were cons is tent with the primary purposes  and preferences  of Congress  in

As  a  genera l principle, agreements  between parties  to a lter the s ta rt da te of negotia tions  which trigger the arbitra tion
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We fully recognize, as did the FCC in In Re: Armstrong, that "it is well established inother contexts that statutory dead-
lines cannot be waived or extended except in very limited circumstances." (In Re: Armstrong at P11) In the context of §
252(lb)(1) of the 1996 Act, however, such a strict interpretation concerning statutory time periods and their waiver
would limit negotiations instead of encouraging them as Congress intended.

In light of the foregoing, we conclude tha t it would be extremely prejudicia l to BellSouth to grant NOW's  Motion to
Dismiss  and thereby a llow NOW to disavow its  previous  agreement a ltering the s ta rt da te of the negotia tions  which

252(b)(1), we find tha t a  dismissa l of BellSouth's  Petition for Arbitra tion in this  cause would, a t a  minimum, have a
chilling effect on future negotia tions  between telecommunica tions  ca rriers . We will not a llow NOW to crea te such un-
certa inty in this  or future cases  by granting NOW's  Motion to Dismiss  BellSouth's  Petition for Arbitra tion.

Based on the foregoing, NOW's Motion to Dismiss and Motion for Reconsideration is hereby denied.

The Parties are instructed to confer and submit a mutually-proposed procedural schedule for the arbitration in this cause
within ten (10) days of the effective date of this Order.

IT IS  SO RULED, this  23rd day of June, 2000.

ALABAMA P UBLIC S ERVICE CO MMIS S IO N

Jim Sullivan, Pres ident

Jan Cook, Commiss ioner

George C. Wallace, J r., Commiss ioner

ATTES T: A True  Copy

Walter L. Thomas, J r., Secretary

Legal Topics :

For rela ted research and practice materia ls , see the following legal topics :
Adminis tra tive LawAgency Adjudica tionA1temative Dispute ResolutionCommunica tions  LawU.S. Federa l Communi-
ca tions  Commiss ionGenera l OverviewEnergy & Utilities  LawAdminis tra tive ProceedingsPublic Utility Commiss ions -
Genera l Overview
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ORDER NO. 02-148

ENTERED MAR 7 2002

This  is  an  e lec tron ic  copy. Attachments  may not appea r.
BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

ARB 365

In the  Matter of the  Petition of Qwest
Corpora tion for Arbitra tion of
Interconnection Rates, Terms, Conditions,
and Related Arrangements with Beaver
Creek Cooperative Telephone Company.

)
>
)
)
)

ORDER

DIS P OS ITION: ARBITRATOR'S  DECIS ION
ADOP TED AS  MODIFIED

In tro d u c tio n  n

On August 10, 2001, Qwest Corporation (Qwest) filed a  petition for
arbitration of interconnection rates, terms, conditions, and related arrangements with
Beaver Creek Cooperative Telephone Company (Beaver Creek). Qwest filed the petition
pursuant to 47 U.S.C. sections 251 and 252 of the Communications Act of 1934, as
amended by the Telecommunications Act of 1996 (die  Act).

On September 4, 2001, Beaver Creek filed a response to Qwest's petition.
On September 21, 2001, Beaver Creek filed a  motion to strike Qwest's petition on the
ground that the petition is procedurally flawed. Qwest responded on September 27, 2001,
with a request that the motion to strike be suspended and a procedural conference be
scheduled as soon as possible.

On S eptember 28, 2001, the  Arbitra tor filled tha t the  pe tition and the
motion to s trike  addres sed the  same is sues  and suspended Qwes t's  obliga tion to respond
to the  motion until furthe r de te rmina tion a t a  prehea ring confe rence . A confe rence  was
he ld in this  ma tte r on Octobe r 26, 2001. On Nove mbe r 2, 2001, the  Arbitra tor is s ue d a
prehearing confe rence  memorandum adopting a  s chedule  for the  remainder of the  docke t
and de fe rring a  decis ion on Beave r Creek's  motion to s trike  until fa ct finding could occur
in this  case .

The  pa rtie  s  s ubmitted re tiled direct and re s pons ive  te s timony and
de te rmined tha t a  hea ring was  not neces s a ry. They filed s imultaneous  brie fs  on
J anua ry 11, 2002. The  a rbitra tor is s ued he r decis ion on Februa ry 11, 2002. Beave r
Creek filed comments  on the  decis ion on Februa ry 21, 2002.
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S ta n d a rd s  fo r Arb itra t io n

This  proceeding is  be ing conducted unde r 47 U.S .C. section 252, the
a rbitra tion provis ion of the  1996 Act. The  Commiss ion ha s  a lso a dopte d rule s  gove rning
a rbitra tion proce dure s  unde r the  Act. S e e  OAR 860-016-0000 e t se q. S ubse ction (c) of
S e ction 252 of the  Act provide s :

S ta nda rds  for Arbitra tion-In re s olving by a rbitra tion unde r
subsection (b) any open issues  and imposing conditions  upon the
pa rtie s  to the  a gre e me nt a  S ta te  commiss ion sha ll-

(1) ensure  tha t such re solution and conditions  mee t the
requirements  of section 251, including the  regula tions
pre scribe d by the  [Fe de ra l Communica tions] Commiss ion
pursuant to section 251,

(2) e s tablish any ra te s  for inte rconnection, se rvice s , or ne twork
e lements  according to subsection (d), and

(3) provide  a  schedule  for implementa tion of the  te rms and
conditions  by the  pa rtie s  to the  agreement.

Commission Review

S e ction 252(e )(l) of the  Act re quire s  tha t a ny inte rconne ction a gre e me nt
adopted by a rbitra tion be  sub mitted for approva l to the  s ta te  commission.
S ection 252(e )(2)(B) provides  tha t the  s ta te  commission may re ject an agreement (or any
portion the re of) a dopte d by a rbitra tion only "if it finds  tha t the  a gre e me nt doe s  not me e t
the  requirements  of section 251, including the  regula tions  pre scribed by the  [Fede ra l
Communica tions] Commiss ion pursuant to section 251, or the  s tanda rds  se t forth in
subse ction (d) of this  se ction." S e ction 252(e )(3) furthe r provide s :

Notwiths ta nding pa ra gra ph (2), but subje ct to se ction 253, nothing
in this  se ction sha ll prohibit a  S ta te  commiss ion from e s ta blishing
or e nforcing othe r re quire me nts  of S ta te  la w in its  re vie w of a n
a gre e me nt, including re quiring complia nce  with intra s ta te
te lecommunica tions  se rvice  qua lity s tanda rds  or requirements .

Su mmary o f Co mmis s io n  Dec is io n

Be a ve r Cre e k tile d comme nts  ta king is sue  with portions  of the  Arbitra tor's
De cis ion. The  Commiss ion ha s  re vie we d the  Arbitra tor's  De cis ion a nd the  comme nts  in
a ccorda nce  with the  s ta nda rds  se t out a bove . We  conclude  tha t the  Arbitra tor's  De cis ion,
a s  modified he re in, comports  with the  requirements  of the  Act, applicable  Fede ra l
Communica tions  Commiss ion (FCC) regula tions , and re levant s ta te  law and regula tions .
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Beaver Creek Comments

Be a ve r Cre e k ra ise s  s ix issue s  with re spe ct to the  Arbitra tor's  De cis ion.
Three  issues a re  procedura l and a re  considered toge ther.

Is s u e  I--Co m m is s io n  J u ris d ic tio n

Beaver Creek a ga in ra ise s  the  issue  tha t this  ma tte r is  not prope rly be fore
the  Commiss ion because  the  a rbitra tion provis ions  of section 252(b) of the
Te le communica tions  Act of 1996 (the  Act) ca nnot be  trigge re d by a n incumbe nt loca l
e xcha nge  ca rrie r. The  Arbitra tor's  De cis ion de a ls  with this  is sue  a nd we  subscribe  to the
re solution in tha t De cis ion.

Issue II--Qwest's Interconnection Agreement is Inappropriate Because It Includes
Provisions Inapplicable to Beaver Creek's Operations

Qwe st submitte d a n inte rconne ction a gre e me nt with its  pe tition. Be a ve r
Creek re fused to ente r into negotia tions  with Qwest about the  agreement and did not
a ddre ss  Qwe s t's  propose d a gre e me nt with sufficie nt spe cificity to a llow the  Arbitra tor to
modify the  a gre e me nt. In othe r a rbitra tions  be fore  this  Commiss ion, pa rtie s  ha ve  gone
pa ragraph by pa ragraph through the  proposed inte rconnection agreement to a llow the
Arbitra tor to choose  be twe e n the ir pos itions . Be a ve r Cre e k did not e nga ge  in a de qua te
discuss ion of provis ions  in Qwe s t's  propose d a gre e me nt to a llow such choice . The
Arbitra tor the re fore  correctly adopted Qwest's  proposed agreement in Toto.

Beaver Creek urges  tha t the  Commission should adopt its  agreement
ra the r than Qwest's . Beave r Creek's  agreement is  ba sed on bill and keep ra the r than
providing for re ciproca l compe nsa tion for e xcha nge  of compe titive  tra ffic. The
Arbitra tor's  De cis ion e xpla ins  tha t bill a nd ke e p ma y subs titute  for the  obliga tion on a ll
ca rrie rs  to e s tablish reciproca l compensa tion a rrangements  unde r section 25 l(b)(5) if
both ca rrie rs  agree . Qwest does  not agree  to such a  regime  or it would not have  filed a
pe tition for a rbitra tion. For this  re a son a lone , Be a ve r Cre e k's  propose d inte rconne ction
agreement is  inadequa te .

Is s ue  III-The  Arbitra tor's  Dec is ion Fa iled  to  Addres s  the  Outs tanding Is s ue  of
Qwes t's  Routing Traffic  Improperly Through the  Oregon Gay/Beavercreek EAS
Tru n k

Beaver Creek ra ised the  issue  of Qwest's  behavior in the  Beave rcreek
e xcha nge , whe re  Be a ve r Cre e k is  the  incumbe nt. The  Arbitra tor prope rly de cide d tha t
this  issue  is  not be fore  the  Commiss ion in a n a rbitra tion proce e ding file d by Qwe st for
the  purpose  of e s tablishing an inte rconnection re la tionship to dea l with compe titive
tra ffic in the  Ore gon City e xcha nge . Be a ve r Cre e k ha s  othe r re me die s  for Qwe st's
a lle ge d wrongs  a ga ins t it. For one  thing, Be a ve r Cre e k could ha ve  volunta rily ne gotia te d
an agreement with Qwest tha t would address  its  conce rns  about its  own exchange .

3
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Is s u e s  IV a n d  V-Th e  Tim e  Lin e s  in  th e  Ord e rin g  P a ra g ra p h s  Do  No t Ac c o rd  with
Co mmis s io n  Ru les

Be a ve r Cre e k corre ctly points  out tha t the  time  line s  in the  orde ring
pa ra gra phs  of the  Arbitra tor's  De cis ion do not a ccord with Commiss ion rule s . The
Commiss ion ha s  modifie d the  orde ring pa ra gra phs  to re a d a s  follows:

ARBITRATOR'S DECISION

1 . Within 14 da ys  a fte r the  Commiss ion issue s  its  a rbitra tion
decis ion, Qwest sha ll prepa re  an inte rconnection agreement
complying with the  te rns  of the  a rbitra tion de cis ion a nd
se rve  it on Beave r Creek. Beave r Creek sha ll e ithe r s ign and
file  the  a gre e me nt or tile  obje ctions  to it within 10 da ys  of
se rvice  of it. If obi sections a re  filed, they sha ll s ta te  how die
a gre e me nt fa ils  to comply with the  a rbitra tion de cis ion, a nd
offe r subs titute  la ngua ge  complying with the  de cis ion. The
Commiss ion will a pprove  or re je ct a  file d inte rconne ction
a gre e me nt within 30 da ys  of its  filing, or tie  a gre e me nt will
be  de e me d a pprove d. The  contra ct sha ll include  Qwe s t's
most curre nt forms a nd pricing.

2. The  contract is  e ffective  upon fina l approva l by the
Commiss ion.

Issue VI-The Interconnection Agreement Should Be Updated to Include Qwest's
Most Current Forms and Pricing

The  Commiss ion agrees  with Beave r Creek on this  issue  and has  included
this  requirement a t the  end of Paragraph 1 (note d a bove ).
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ORDER

IT IS  ORDERED tha t the  Arbitra tor's  De cis ion in this  ca se , a tta che d to
and made  pa rt of this  orde r a s  Appendix A, is  adopted a s  modified he re in.

Made, entered, and effective

Ro y He m m in g wa y
Cha irm a n

Le e  Be ye r
Commiss ione r

J o a n  H. S m ith
Commiss ione r

A party may request rehearing or reconsidera tion of this  order pursuant to ORS 756.561. A
request for rehearing or reconsidera tion must be  filed with the  Commission within 60 days
of the  da te  of se rvice  of this  order. The  request must comply with the  requirements in
OAR 860-014-0095. A copy of any such request must a lso be  se rved on each party to the
proceeding as  provided by OAR 860-013-0070(2). A pa rty may appea l this  orde r to a  court
pursuant to applicable  law.

a
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O RDERNO . 02-148

ISSUED February 11, 2002

BEFORE THE PUBLIC UTILITY coMmIs s Ion

OF OREGON

ARB 365

In the Matter of the Petition of Qwest
Corporation for Arbitra tion of
Interconnection Rates, Terms, Conditions,
and Related Arrangements with Beaver
Creek Cooperative Telephone Company.

)
)
)
)
)

ARBITRATOR'S  DECISION

Procedural His tory

On August 10, 2001, Qwest Corporation (Qwest) filed a petition for
arbitration of interconnection rates, terms, conditions, and related arrangements with
Beaver Creek Cooperative Telephone Company (Beaver Creek). Qwest filed the petition

the Telecommunications  Act of 1996 (the Act).

On September 4, 2001, Beaver Creek filed a response to Qwest's  petition.
On September 21, 2001 , Beaver Creek tiled a motion to strike Qwest's  petition on the
ground that the petition is  procedurally flawed. Qwest responded on September 27, 2001,
with a request that the motion to strike be suspended and a procedural conference be
scheduled as soon as possible.

On September 28, 2001, the Arbitrator ruled that the petition and the
motion to strike addressed the same issues and suspended Qwest's obligation to respond
to the motion until further determination at a prehearing conference. A conference was
held in this  matter on October 26, 2001. On November 2, 2001, the Arbitrator issued a
prehearing conference memorandum adopting a schedule for the remainder of the docket
and defensing a decision on Beaver Creek's motion to strike until factiginding could occur
in this case.

The parties submitted preiiled direct and responsive testimony and
determined that a hearing was not necessary. They filed simultaneous briefs on
January 11, 2002,
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Ap p lic a b le  La w

a rbitra tion provis ion of the  1996 Act. The  Commiss ion ha s  a lso a dopte d mie s  gove rning
a rbitra tion proce dure s  unde r the  Act. S e e  OAR 860-016-0000 e t se q.

Fin d in g s  o f Fac t

Qwe s t is  a n incumbe nt loca l e xcha nge  ca rrie r (ILEC) in the  Ore gon city
exchange . Beave r Creek, a  coope ra tive  and a  comple te ly facilitie s  based cante r, is  the
ILEC for the  adjacent Beave rcreek exchange . As  ILE Cs  tha t se rve  ne ighboring
exchanges, Qwest and Beaver Creek have  exchanged Extended Area  Service  (EAS)
tra ffic be tween end use rs  in each exchange  s ince  1979. EAS  pennies  a  Beave r Creek end
use r in the  Beavercreek exchange  to origina te  a  ca ll tha t te rmina tes  to a  Qwest end use r in
the  Ore gon City e xcha nge  without ha ving to incur inte re xcha nge , intra LATA toll
cha rges . The  same  principle  applie s  for ca lls  made  by Qwest end use rs  in the  Oregon
City e xcha nge  to Be a ve r Cre e k e nd use rs  in the  Be a ve rcre e k e xcha nge . EAS  tra ffic is
noncompe titive , tha t is , the  ca rrie rs  who exchange  EAS  tra ffic a re  not compe ting for the
same end users in the  same exchange.

Beave r Creek was  ce rtified a s  a  compe titive  provide r in Oregon by Orde r
No. 96_248.1 Beaver Creek offe rs  and provides  loca l exchange  se rvice  and ca rrie r access
se rvice  to end use rs  in the  Oregon City exchange , in direct compe tition with Qwest.
Beave r Creek route s  ca lls  origina ted by its  Oregon City end use rs  to Qwest end use rs  in
the  same  Oregon City exchange  through its  centra l office  in the  Beavercreek exchange
and then across  the  EAS  tmndc groups  to Qwest's  centra l office  in the  Oregon city
exchange , for te rmina tion to the  Qwest end use r. Qwest and Beave r Creek do not have
an inte rconnection agreement tha t gove rns  the ir exchange  of tra ffic in the  Oregon City
e xcha nge . Be a ve r Cre e k is  us ing the  EAS  trunk groups , which we re  de s igne d for the
tra nsfe r of noncompe titive , inte re xcha nge  tra ffic, to tra nsfe r compe titive  tra ffic.

On March 5, 2001, Qwest sent Beave r Creek a  forma l request to negotia te
an inte rconnection agreement. Beaver Creek re sponded tha t it did not accept the  le tte r a s
a  request to negotia te  under 252(a ) because  Qwest is  an ILEC and Beaver Creek is  a
CLEC. Be a ve r Cre e k a sse rte d tha t the  Act a llows  only a  CLEC to re que s t ne gotia tion
with a n ILEC. Qwe s t file d its  pe tition in the  pre se nt ma tte r on Augus t 10, 2001, pursua nt
to 252(b) of the  Act a nd OAR 860-016-0000 e t se q.

All othe r CLECs  in Ore gon tha t e xcha nge  compe titive  tra ffic with Qwe s t
have  ente red into inte rconnection agreements  with Qwest.

1 Although Beaver Creek agrees that it is a CLEC for purposes of federal law (and hence of this
proceeding), Beaver Creek contests that it is a CLEC for state law purposes. Two cases are currently
pending before the Oregon Court of Appeals in which Beaver Creek argues that it should not be classified
as a CLEC for purposes of state certification under ORS 759.020.
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Is s u e

In its  pe tition for a rbitra tion, Qwe s t ide ntifie d the  following is sue : Is
Beave r Creek, a  CLEC tha t ope ra te s  in Qwest's  ILEC exchange , required to execute  an
inte rconnection agreement with Qwest to e s tablish the  te rms, conditions , and price s  of
inte rconnection be tween the  two companie s?

Beaver Creek's response consists of four points. First, Beaver Creek
asserts that under the terns of the Act, Qwest as an ILEC may not invoke the negotiation
that triggers the arbitration provisions of the Act. Second, Beaver Creek argues that since
it is operating in the Oregon City exchange as an ILEC, specifically as a  cooperative

not apply. Third, Beaver Creek mainta ins  tha t Qwest's  pe tition is  factua lly incorrect in
alleging that Beaver Creek has refused to negotiate. Beaver Creek asserts that after the
Commission issued Order No. 00-711, Beaver Creek requested that Qwest negotiate an
agreement that would cover only local number portability (LNP), and Qwest refused to
do so. Fourth, Beaver Creek argues that it should not be forced into an agreement with
Qwest that contains numerous provisions that are inapplicable to Beaver Creek's
operations.

Be a ve r Cre e k's  Motion to S trike . The  thre shold issue  in this  proceeding
is  Be a ve r Cre e k's  firs t point, which is  a lso the  subje ct of its  motion to s trike .
S e ction252(b) of the  Act provide s :

(1) Arbitra tion. During the  pe riod from the  135th to the  160"' da y
(inclus ive ) a fte r the  da te  on which an incumbent loca l exchange  ca rrie r
rece ives  a  request for negotia tion under this  section, the  cante r or any
othe r pa rty to the  negotia tion may pe tition a  S ta te  commiss ion to a rbitra te
any open issues.

Beave r Creek reads  this  subsection to preclude  Qwest, a s  an ILEC, filing a
pe tition to a rbitra te . Be ca use  Qwe st ha s not rece ived a  reques t for negotia tion, Beave r
Creek rea sons , the  a rbitra tion provis ions  of the  Act have  not been trigge red and Qwest's
pe tition must be  dismisse d. Be a ve r Cre e k a rgue s , in othe r words , tha t only CLECs ca n
trigge r the  clock for a rbitra tion.

Beaver Creek contends that the Arles of statutory construction support this
conclusion. Beaver Creek notes that Congress passed the Act in order to foster
competition in local te lephone service. The intended beneficiaries of the Act, according
to Beaver Creek, are new entrants, the CLECs. Beaver Creek argues that Qwest, the

right to do so. Beaver Creek maintains that Qwest has recently argued to the Federal
District Court of Oregon that "The goals of Sections 251 and 252 are  very different than
Section 253. Sections 251 and 252 are clearly designed to aid new entrants and impose
requirements on incumbents." Qwest Corpora tion v. City of Portland, Oregon Federal
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District Court No. 01-1005-JE, Qwest Brie f in Opposition to Motion to Dismiss  or for
Summary Judgment.

Resolution. Beaver Creek's  interpre ta tion of 252(b)(1) is  overly
restrictive. To understand the meaning of the subsection in question, it is necessary to
consider the purpose of the Act as a  whole. Beaver Creek correctly identifies the purpose
as fostering competition in local te lephone service.

In the usual case, incumbents have telephone networks in place with

However, the factual situation in this proceeding is not the usual case. Beaver Creek is
an established ILEC in its own exchange and for purposes of the Act is a  CLEC in
Qwest's  Oregon City exchange. Beaver Creek is  using existing EAS facilities, designed
for ILEC to ILEC exchange  of tra ffic, for competitive  tra ffic. Beaver Creek is  physica lly
able  to exchange competitive  traffic without further interconnection with Qwest's
ne twork.

Beaver Creek contends that Sections 251 and 252 of the Act are for the
benefit of CLECs.2 However, Section 25 l(b)(5) of the  Act sta tes that a ll local exchange
carriers, CLECs and ILE Cs alike, have a duly to establish reciprocal compensation
arrangements for the exchange of telecommunications. Beaver Creek has refused to
negotiate  the terms of such arrangements with Qwest.3 Given this situation, Qwest's
recourse to Section 252 furthers competition by giving the incumbent a  means of
requesting the competitive provider to come to terms on the exchange of traffic, as all
other CLECs in Oregon that interconnect with Qwest have done. Allowing Qwest to
invoke the  arbitra tion procedures in this case  levels the  playing fie ld for a ll other CLECs
and allows the Commission to exercise  the jurisdiction over interconnection
arrangements given it in the  Act. In this  situation, a llowing the  incumbent to send a
request for arbitra tion furthers the goals of the Act.

Other state commissions have allowed incumbents to send requests for
arbitration under Section 252(b) as well. See, Ag., Re BellSouth Telecommunications,
Inc., Docket No. 001305-TI Psc-0l- 1 l 80-FOF-TI (Fla. PSC May 23, 2001) (BellSouth),'
Re Pacyic Bell (U I001 C) for arbitration fan interconnection agreement with Pac-
West Telecomm, Inc. (U5266), Decision No. 99-02-014, 1000 Cal PUC LEXIS 70
(Cal. PUC February 4, 1999) (Pac-West).

2 Qwest has explained that its arguments before the Oregon District Court in the City of Portland case were
not interpretations of Sections 251 and 252 but addressed the meaning of Section 253. In any event, we do
not take Qwest's statement about Sections 251 and 252 as dispositive here. Section 251 clearly imp uses
duties on all local exchange carriers, for example.
3 Beaver Creek argues that it has not refused to negotiate with Qwest, asserting that it has not refused to
negotiate with Qwest but rather that it has tried to negotiate a LNP only agreement for some time. In the
context of the present proceeding, however, Beaver Creek's response to Qwest's March 5, 2001 request for
negotiation qualifies as a refusal to negotiate for purposes of the arbitration sections of the Act.
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For the above reasons, Beaver Creek's motion to strike is denied. The
Commission has jurisdiction to process Qwest's  petition for arbitra tion.

Is  Beaver Creek Required to Execute  an Inte rconnection Agreement
with Qwest? In its response to Qwest's arbitration petition, Beaver Creek asserts that
since it operates in the Oregon City exchange as an ILEC, as a cooperative expanding its
boundaries as a  cooperative, the provisions of Section 252 of the Act do not apply to it.
Beaver Creek appears to have dropped this argument and admits that for purposes of this
proceeding it is  a  CLEC in the Oregon city exchange. Beaver Creek also argues in its
response that Qwest's  petition is factually incorrect in alleging that Beaver Creek has
refused to negotiate. This argument is addressed above, Beaver Creek refused, in its
response to Qwest's March 5, 2001 letter, to enter into negotiations on the
interconnection agreement that Qwest requested.

The remaining issue is whether Beaver Creek must execute an
interconnection agreement with Qwest. Beaver Creek makes a number of arguments in
opposition to Qwest's  position that it must do so.

First, Beaver Creek contends that Qwest is wrong in arguing that an
interconnection agreement is required as a  matter of law. Beaver Creek maintains that
courts have determined that Sections 251 and 252 of the Act are intended to benefit
CLECs, not ILE Cs. Beaver Creek cites to Verizon North, Inc. v. S trand, 140 F.Supp.2d
803, 812 (W.D.Mich 2000). This  case  is  not on point. It dea ls  with the  crite ria  for
detennining whether a statute creates an individual federal right enforceable under
Section 1983 of the Civil Rights Act, a  very different issue from the one presented in this
arbitra tion. Beaver Creek a lso cites to GTE Northwest Inc. v. Hamilton, 971 F.Supp.
1350, 1352 (D.Or. 1997), with no further e lucidation of that case 's re levance.

It is clear that in the present context, CLECs and ILE Cs both have
obligations under Section 251 , as noted above. The fact that in the usual situation the Act
was intended to benefit CLECs does not excuse Beaver Creek in the instant case from its
obligation to negotiate  terms arid conditions of interconnection under Section 25 l(b).

Beaver Creek next argues that the Comlnission's orders in docket IC 3, a
case brought by Beaver Creek against Qwest, does not decide the issue of whether a
written interconnection agreement is necessary in the present case. Beaver Creek
characterizes the decision in docket IC 3 as narrow, holding only that if Beaver Creek
wished to avail itself of one of the services available under Section 251 (in that case,
LNP), it must do so through an interconnection agreement. Order No. 00-440 as
amended by Order No. 00-711 at 4.4

4 The relevant passage reads :
We conclude that the Act mandates carrier to carrier interconnection agreements for services in subsections
(1) through (5) of Section 25 l(b). Read together with §25 l(c) and §252, we conclude that those
agreements must take the form of written interconnection agreements. Subsection 25 l(c)(l) imposes on an
incumbent carrier the duty to negotiate in good faith to reach agreement on how to provide the services
mandated in Sections (b) (1)-(5). Section 252 requires that agreements be filed with and approved by the
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Be a ve r Cre e k ma inta ins  tha t contra ry to the  Commiss ion's  la ngua ge  in
Orde r No. 00-711, the  Act does  not require  a  S ection 252 inte rconnection agreement for
any se rvice  provided unde r S ection 251. S ection 251(1) exempts  rura l ca rrie rs  Hom
ce rta in obliga tions , spe cifica lly S e ction 25 l(c) obliga tions  including the  re spons ibility to
execute  an inte rconnection agreement. Howeve r, rura l ca rrie rs  a re  s till re spons ible  for
me e ting the ir obliga tions  unde r S e ction 25l(b), for ins ta nce , the y mus t provide  LNP  a nd
do not need an inte rconnection agreement to do so. Also, Beave r Creek a sse rts , most
s ta te  commiss ions  ha ve  se t ground rule s  for providing dia ling pa rity (re quire d by
S e ction 251(b)(3)) without a n inte rconne ction a gre e me nt.

Beave r Creek a rgues  tha t it does  not wish to ava il itse lf of any of the
se rvices  ava ilable  under S ection 251, having de te rmined tha t a t present LNP  is  not a
necessa ry se rvice . Beaver Creek a lso contends tha t it does  not need unbundled e lements
unde r S e ction 253(c)(3), be ca use  it is  a  comple te ly fa cilitie s  ba se d ca rrie r. Nor doe s  it
ne e d re sa le  a t a  discount unde r S e ction 25l(c)(4) or colloca tion unde r S e ction 25l(c)(6).

Beave r Creek a rgues , fina lly, tha t it does  not need an inte rconnection
agreement for reciproca l compensa tion, because  it has  established a  bill and keep
re la tionship with Qwe s t for the  e xcha nge  of tra ffic in Ore gon City. Be a ve r Cre e k a rgue s
tha t its  routing tra ffic ove r EAS  ta nks  e xa ctly mirrors  Qwe s t's  routing tra ffic in the
Beave rcreek exchange . This , a ccording to Beave r Creek, re flects  a  bill and keep
arrangement be tween Beaver Creek and Qwest. Beaver Creek a lso a rgues  tha t Qwest has
a llowe d Hood Ca na l Communica tions  to route  compe titive  loca l tra ffic ove r a n EAS
trunk in the  S ta te  of Washington. Beave r Creek be lieve s  tha t the  Hood Cana l s itua tion
be lie s  Qwest's  a sse rtion of burden because  Qwest a llows Hood Cana l to route
compe titive  tra ffic ove r EAS  tnlndcs .

Re s olution. Be a ve r Cre e k compe te s  with us  in Qwe st's  Ore gon City
e xcha nge , routing ca lls  ove r EAS  ta nks  to Qwe s t e nd use rs . Be a ve r Cre e k wishe s  to
ma inta in this  a rrangement without an inte rconnection agreement, on the  ba s is  of bill and
ke e p.

Bill and keep is  an acceptable  subs titute  for reciproca l compensa tion if
both pa rtie s  agree  to it. He re  it is  clea r tha t Qwest does  not agree  to bill and keep,
othe rwise  Qwe s t would not ha ve  file d its  a rbitra tion pe tition. The  obliga tion to e s ta blish
reciproca l compensa tion a rrangements  unde r S ection 25 l(b)(5) is  a  duty for CLECs and
ILE Cs a like , the re fore  it is  a  duty for Beave r Creek.

relevant state commission. Section 252 also prohibits  preferential treatment of any carrier and mandates
that the terms of agreements be made available to all carriers. These requirements clearly contemplate a

interconnection agreement for provis ion of LNP, Qwest has  not violated the Act.
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Beaver Creek's  a rguments  about how Qwest behaves  in the  Beavercreek
e xcha nge  do not be a r on the  de cis ion in this  proce e ding. According to
S e ction252(b)(4)(A) of the  Act:

The State  commission shall limit its  consideration of any petition
under paragraph (1) (and any response thereto)to the issues set
forth in the  petition and in the  response, if any filed under
paragraph (3).

Neithe r Qwest's  pe tition nor Beave r Creek's  re sponse , se t out above ,
ra ise s  the  issue  of Qwest's  behavior in the  Beave rcreek exchange . Tha t ques tion is  not
re levant to this  proceeding.

The  Hood Cana l s itua tion does  not a rgue  aga ins t Qwest's  pos ition tha t it
should ha ve  a n inte rconne ction a gre e me nt for compe titive  loca l tra ffic. Qwe st points  out
tha t it ha s  an inte rconnection agreement with Hood Cana l, unde r which the  pa rtie s  have  a
sepa ra te  loca l compe titive  trunk group within the  same  facility a s  the  EAS  trunks  to ca rry
the  loca l compe titive  tra ffic. Beave r Creek contends  tha t the  sepa ra te  trunk group makes
no diffe re nce  to the  burde n on the  ne twork. Howe ve r, the  issue  in this  proce e ding is  not
the  a mount of burde n on Qwe s t's  ne twork but Be a ve r Cre e k's  obliga tion to a rra nge  with
Qwe s t for re ciproca l compe nsa tion for loca l compe titive  tra ffic.

Beaver Creek contends Mat the Act does not require interconnection
agreements for the  services lis ted a t Section 251(b)(l)-(5) of the  Act. I disagree .
Although the issue the Commission addressed in docket IC 3 was limited to LNP, the
reasoning the commission used is applicable here as well (see Footnote 4 above). The
rural canter exemption is not relevant here, precisely because it is an exemption from the
requirements otherwise imposed on incumbents, and neither Qwest nor Beaver Creek
claims rural camlet status. Where state commissions have intervened and established
ground rules, as for dialing parity, those rules govern the relationship between carriers
and preempt the need for an interconnection agreement. But for a matter such as
reciprocal compensation, the parties must have a written interconnection agreement.

I conclude that Beaver Creek must, as a matter of law, have an
interconnection agreement with Qwest to establish reciprocal compensation for
competitive  local traffic. This requirement puts  Beaver Creek on equal footing with the
other CLECs in Oregon that interconnect with Qwest and allows the Commission to
exercise the oversight over canter to carrier agreements that the Act gives us.

Which interconnection agreement should the Commission order the
parties to adopt? OAR 860-016- 0030(4) provides in relevant part:

Afte r the  ora l hea ring or othe r procedure s  (for example , rounds  of
comme nts ), e a ch pa rty will submit its  "fina l offe r" propose d
a gre e me nt. The  a rbitra tor will choose  be twe e n the  two fina l offe rs .
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Beaver Creek's proposed agreement addresses only the interexchange of
local traffic on a  bill and keep basis . In support of Commission adoption of its
agreement, Beaver Creek simply states "dirt is all that is being done in this case and that
is  a ll tha t is  needed."

Beaver Creek argues that it does not need many of the provisions of the
interconnection agreement Qwest submitted. However, its  objections to Qwest's
proposed agreement are not specific. Beaver Creek lists a  number of provisions that it
considers unnecessary, but asserts that the list is not exhaustive. The vague nature of
Beaver Creek's response means that Beaver Creek does not present the Commission with
specific issues for decision. Beaver Creek could also have negotiated with Qwest to
design a more appropriate agreement but chose not to do so.

Given the  evidence  presented, I choose  Qwest's  proposed agreement as
the  inte rconnection agreement be tween Beave r Creek and Qwest for compe titive  tra ffic.

Arb itra to r 's  De c is io n

1 . Within 30 da ys  of the  Comlniss ion's  fina l orde r in this  ma tte r, Qwe s t
Corpora tion sha ll submit to Beave r Creek a  contract incorpora ting
te rms  tha t re fle ct the  Commiss ion's  fina l de cis ion. The  contra ct
sha ll bea r the  s igna ture  of a  pe rson authorized by Qwest to s ign the
contra ct.

Within 5 days  of re ce ipt of the  contract from Qwest, Beave r Creek
sha ll re turn the  contract to Qwest with the  s igna ture  of a  pe rson
authorized by Beave r Creek to s ign the  contract. Beave r Creek sha ll
a lso file  a  copy of the  contra ct with the  Commiss ion.

The contract is  effective immediately upon delivery of the signed
agreement to Beaver Creek.

As provide d in OAR 860-016-0030(10), a ny pe rson ma y tile  writte n
comments  within 10 days  of the  da te  this  decis ion is  se rved.

Dated this  nth day of February, 2002, in Salem, Oregon.

Ruth Crowle y
Arbitra tor

2.

3.

4.
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